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THE INTERSTATE TRUST AND COM- 
MERCE ACT OF 1890 



BY GEOKGE F. EDMUNDS 



[Foreword. — John Sherman was not the author of the famous Act of 
1890 which bears his name. He merely introduced a Bill, of which only 
the enacting clause, as first drawn, was retained by the Congress. The 
law, as it now stands upon the statute-books, was drafted by George E. 
Edmunds, acting as Chairman of the Committee on the Judiciary of 
the Senate. The title, however, is not a misnomer, because Senator 
Sherman was the originator of the general plan. The true history of 
the origin and formation of the Act is, briefly, this: 

The Republican platform of 1888 contained the following words: 
" We declare our opposition to all combinations of capital, organized 
in trusts or otherwise, to control arbitrarily the condition of trade 
among our citizens, and we recommend to Congress and to State Legis- 
latures, in their respective jurisdictions, such legislation as will prevent 
the execution of all schemes to oppress the people by undue charges 
on their supplies, or by unjust rates for the transportation of their 
products to market." Pursuant to this declaration, Senator Sherman 
introduced a bill designed to make it effective, in December, 1889. No 
action was taken. In the succeeding session he introduced a similar 
bill, whose history is related by Senator Edmunds in the following 
article. 

On July 21st of the present year, Mr. Albert H. Walker, a distin- 
guished lawyer of New York and author of The History of the Sherman 
Law, addressed the following communication to Senator Moses E. Clapp: 

" In pursuance of your request, I submit the following report of the 
results of my investigations in the office of the Secretary of the Senate 
and in the room of the Senate Judiciary Committee, relevant to the 
authorship of the Sherman law of July 2, 1890. 
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" That statute was drawn in the Judiciary Committee in the latter 
part of March and the first part of April, 1890. It was based on the 
bill which Senator Sherman introduced as Senate bill 1, early in Decem- 
ber, 1889, but Senator Sherman took no part in framing the substitute, 
which was drawn by the Judiciary Committee. That committee was 
composed of Senators Edmunds, Ingalls, Hoar, Wilson of Iowa, Evarts, 
Coke, Vest, George, and Pugh. All of its members participated in the 
consideration of the framing of the statute as it was reported by the 
Judiciary Committee, which is the exact form in which it was enacted 
and was approved by President Harrison July 2, 1890. 

" The eight sections of the statute were written by the following Sen- 
ators, in the following proportions: 

" Senator Edmunds wrote all of sections 1, 2, 3, 5, and 6, except seven 
words in section 1, which seven words were written by Senator Evarts. 
Those are the words, ' in the form of trust or otherwise.' 

" Senator George wrote all of section 4. Senator Hoar wrote all of 
section 7, and Senator Ingalls was the author of section 8. 

" The statements of chapter 2 of Walker's History of the Sherman 
Law, relevant to the authorship of that statute, were based on all the 
published information which had ever been printed when that book was 
written by me in 1910. But my personal investigation of the original 
records of the Senate has resulted in ascertaining that the credit of 
the authorship of that historic statute should be distributed as it is 
distributed in this communication. 

"Albert H. Walker." 

This communication appeared in the Congressional Record of August 
2, 1911. 

Subsequently — on September 22, 1911 — Mr. Walker wrote the follow- 
ing letter to the New York Press, in whose columns it appeared on 
September 24, 1911 : 

"My letter of July 21, 1911, to Senator Clapp correctly credits Sen- 
ator Edmunds with all of the writing of the Sherman Law, except seven 
words in section 1, and except the whole of sections 4, 7, and 8, which 
were written by Senators George, Hoar, and Ingalls respectively. But 
a comparison of section 4 with the last two sentences of the first section 
of Senator Sherman's own bill in its second form will show that Sen- 
ator George only rewrote what Senator Sherman had himself first 
formulated. And a comparison of section 7 with the original bill of 
Senator Sherman, and also with the second form of Sherman's own 
writing, will show that section 7 of the Sherman law was only a re- 
writing by Senator Hoar of section 2 of each of the drafts of Senator 
Sherman. The contributions of Senators Evarts and Ingalls were but 
expressions of what was implied in other parts of the Judiciary Com- 
mittee bill. 

"This analysis of the subject reduces the matter to the substantial 
fact that Senator Sherman was the author of the general plan of the 
Sherman law, and that Senator Hoar wrote no part of that statute 
except to rewrite section 2 of Senator Sherman into the form of section 
7 of the enacted statute, and that Senator George wrote nothing, except 
to rewrite another part of the work of Senator Sherman into section 
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4 of the Sherman law, and that it was Senator Edmunds who wrote all 
the other parts of the Sherman law, as a scientific development of the 
original plan of Senator Sherman." 

Mr. Francis E. Leupp, the well-known Washington correspondent and 
Commissioner of Indian Affairs under President Roosevelt, confirms the 
results of Mr. Walker's investigation from information derived from 
his own researches. After recounting the various stages in the progress 
of the bill, as set forth herewith by Senator Edmunds, he writes in the 
Outlook of September 30, 1911, as follows: 

" The report of the Committee was made by Mr. Edmunds, to whom 
had been assigned its final drafting. It struck out everything in the 
pending bill after the enacting clause, and substituted the new text 
agreed upon. The meat of the substitute may be found in a few of its 
sentences, notable for their rigid simplicity : 

" ' Every contract, combination in the form of trust or otherwise, or 
conspiracy in restraint of trade or commerce among the several States 
or with foreign nations, is hereby declared to be illegal. . . . 

" ' Every person who shall monopolize, or attempt to monopolize, or 
combine or conspire with any other person or persons to monopolize, 
any part of the trade or commerce among the several States or with 
foreign nations, shall be guilty of a misdemeanor. . . . 

" ' The word " person " or " persons," wherever used in this Act, shall 
be deemed to include corporations or associations existing under or 
authorized by the laws of either the United States, . . . any of the 
Territories, . . . any State, or . . . any foreign country.' 

" The rest of the Act is in amplification of these elements for tech- 
nical purposes, the prescription of penalties, and the statement of what 
proceedings may be employed to enforce them. The working out of all 
further details is left to the Executive and the courts. 

" So, looking over the legislative record, we find that what we know 
as the Sherman Act is not a Sherman act at all. Mr. Sherman had 
nothing whatever to do with it beyond holding a place for it on the 
Senate calendar by putting in an impossible bill of his own. If it is 
to be named in honor of any one, its proper title is the Edmunds Anti- 
Trust Act, a popular error having played upon it the same trick which 
christened the Allison Silver Act of 1878 the Bland Law, and the Gor- 
man Tariff of 1894 the Wilson Law. It has never been amended, though 
there has been more or less legislation supplementary to it." 

Mr. Edmunds himself, in a letter dated January 14, 1911, modestly 
says that " it would be correct to say that nearly every member of the 
Committee was the author of the bill," but the fact remains, as stated 
by Mr. Walker, that " it was himself who prepared the draft of the 
whole bill, by putting into shape what every member of the Committee 
had participated in producing and what they unanimously approved 
after it was finished." 

Hence the peculiar significance of the extraordinarily lucid exposition 
of the famous Act contained in the following article, which incidentally 
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was prepared for publication some months ago, and consequently bears 
no relationship to recent happenings. — Editor.] 



" The Congress shall hove Power To regulate Commerce 
with foreign Nations, and among the several States, and 
with the Indian Tribes." — Article I, Section 8, Clause 3, 
Constitution, U. S. 

In the great stream of human progress, often retarded 
by eddies and sand-bars or broken by floods or cataracts, 
governmental institutions of varying kinds and characters 
have developed ; and, on the whole, the fittest have survived. 
Monarchies purely absolute have become, in the light of in- 
creasing civilization and intelligence, nearly or quite extinct. 
Experiments of pure democracies, or of those nearly so, have 
been tried, and have failed somewhat in proportion to their 
radical purity, and have been too often succeeded by dicta- 
tors and they by absolutism. " The tumults of the times 
disconsolate to inarticulate murmurs die away while the 
eternal ages watch and wait." At last in this age the intrin- 
sic equal civil (and generally the political) rights of man 
have become recognized and established by written consti- 
tutions, unchangeable without full time for passions to 
cool, excitement to subside, and deliberate consideration and 
reflection to have sway. 

It was in this state of the history and experience of civil 
ized peoples and governments that the founders of our 
national institutions took up, in 1787, their great and most 
serious work. So far as it regards the subject of this article 
their chief concern was the commercial relations of the thir- 
teen independent States among one another and with foreign 
States. A painful and almost destructive experience had 
demonstrated to them the bitter truth that for the equal 
safety and welfare of every State and its people the inter- 
course of trade and commerce must be carried on and regu- 
lated under one law to be made by all and enforced by the 
government of all. Commercial war already existed between 
several of the States, and the thirteen sister States, which 
had so recently established their common independence and 
liberty at so great cost, were steadily drifting into anarchy 
at home and contempt abroad. 

In this most perilous state of things the Convention of 
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1787 established the Constitution of the United States and 
created a Nation. Among its provisions was the one stand- 
ing at the head of this article. Its great and fundamental 
design and principle was to make the trade of the people 
of each State with the people of every other State free and 
equal, as much so as if, for these purposes, the whole United 
States were a single sovereignty; therefore it was provided 
that Congress should have power to " regulate " it " with " 
foreign nations and " among " the several States, the 
former of which, under other provisions of the Constitution, 
it could destroy if, in its judgment, the public interest should 
require such extreme action. 

The productions of industry and the disposal of them 
through trade and commerce alone create and increase the 
wealth of a nation. "Without these the great objects of civ- 
ilization — the welfare and happiness of all peoples — would 
fail of attainment. These observations are commonplace; 
this truth is familiar to every student of history and to 
every thinking man of common sense; but as the constitu- 
tion of the first State admitted to the Union stated, " A 
frequent recurrence to fundamental principles " is essen- 
tial to the safety and happiness of a people; and they fur- 
nish the light, and give true life to the words of the Con- 
stitution and to the Act of 1890, entitled: " An Act to protect 
trade and commerce against unlawful restraints and mo- 
nopolies." 

What, then, is it to " regulate " commerce among the sev- 
eral States and with foreign nations? It is to provide such 
means and measures for its existence, protection, and true 
growth as shall best promote the great and beneficent ends 
of civilization — among which are equal rights and oppor- 
tunities under law and order, and the protection of the weak 
against the strong. This power and implied duty was 
deposited with Congress ; and thus the commercial ' ' war 
between the States," which was leading them to destruc- 
tion, was, by force of the Constitution itself, made im- 
possible. Population, production, education, and wealth 
increased more and more, until within three-quarters of a 
century there came the temptation to enlarge and combine 
operations in production and commerce respectively, in order 
to obtain a predominating and monopolistic power in the 
field of interstate and foreign commerce as well as within 
the States. Trusts, compacts, and combinations under many 
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names began to be formed and to increase until soon many 
of the smaller and far more numerous and, on the whole, 
more useful enterprises were cramped, stifled, and finally 
ruined by all the various devices that unscrupulous ingenuity, 
sustained by the greater wealth of these combinations, could 
devise and put in practice. 

It was in the nineteenth century the recall of " The good 
old rule, the simple plan, That he may get who has the 
power and he may keep who can." Many conspicuous in- 
stances of this character are known to the public generally. 
One in Ohio doubtless led Senator Sherman, of that State, 
in 1888 to introduce a bill intended to cure the evil, and, 
as the " Courtesy of the Senate " usually permitted, he 
had it referred to the Committee on Finance, of which he 
was the Chairman. It was not considered in that Congress. 
On the meeting of the next Congress he again introduced 
it or a similar bill and had it referred to the same committee ; 
and Senator George of Mississippi on the same day intro- 
duced a bill on the same subject, which was referred to the 
same committee. Later on the same day Mr. Reagan, of 
Texas, introduced a bill on the same subject, which was 
referred to the Committee on the Judiciary. 

On February 14, 1890, Mr. Sherman's bill, which had been 
reported by him some time before, was first taken up, but 
stood along without consideration until February, when Mr. 
George delivered a speech thereon. The bill then stood 
over without further action until March 20, when it was 
again taken up and was further discussed, when Mr. Sher- 
man from the Finance Committee reported on March 21 a 
substitute for the bill, and Mr. Reagan submitted an amend- 
ment to the substitute. Mr. Sherman then delivered a speech 
upon the subject, and it was further debated, and Mr. Ingalls 
gave notice of another substitute to be proposed by him, 
and the original bill was by unanimous consent abandoned, 
and the substitute reported by Mr. Sherman from the 
Finance Committee was treated as the original then before 
the Senate, with the amendment proposed by Mr. Reagan 
and Mr. Ingalls pending; the subject was further dis- 
cussed by Mr. Sherman, Mr. Vest, and others, involving a 
variety of conflicting views as to the constitutionality and 
other difficulties of the three schemes of legislation then 
before the Senate, and others. The bill went over until 
the 24th of March, when the subject was further discussed 
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by sundry Senators, and an additional amendment was pro- 
posed by Mr. Reagan, and a bill introduced by Mr. Reagan 
on the first day of the session and which had been referred 
to the Committee on the Judiciary as above mentioned and 
was then still under consideration by a sub-committee which 
had not yet found itself able to report to the whole com- 
mittee, was referred to. The debate went on, much like 
some of the battles of the Civil War, facing every way in 
the darkness. 

The bill then stood over until the next day, March 25, 
when it was again considered, and a bill on the subject 
reported by the Finance Committee in 1888 was drawn into 
discussion, and, finally, on that day the motion which Mr. 
George had submitted to refer the whole matter to the Com- 
mittee on the Judiciary* was considered, and it was pro- 
posed that the committee should be directed to report within 
twenty days. Mr. Sherman opposed a reference to the Com- 
mittee on the Judiciary, complaining that it had had a bill 
of Mr. Reagan's on the same subject for a long time and had 
not reported it. Mr. Vest explained that a sub-committee 
had the subject under consideration, but that the illness of 
the Chairman had delayed final action upon it, and that the 
bill of Mr. Sherman having been reported from the Finance 
Committee and being under consideration, the Judiciary 
Committee had not taken final action. Mr. Pugh greatly 
feared that there would be differences of opinion in the 
Judiciary Committee upon many of the aspects of Mr. Sher- 
man 's bill in respect of its constitutionality, etc. Mr. Piatt 
favored the reference, and said that Mr. Sherman had so 
often changed his propositions that the matter was wholly 
in confusion, and that the last of his proposals was worse 
than the first. Mr. Morgan said that Mr. Sherman's bill 
was nothing but a " Brutum fulmen." Mr. Vance opposed 
the reference and complained of the destruction which the 
Judiciary Committee had brought upon a favorite bill of 
his. The motion to refer was lost, Mr. George voting in its 
favor, Mr. Hoar, Mr. Pugh, and Mr. Reagan voting against 
it. The other members of the Judiciary Committee did 
not vote, and the question recurred on the amendment which 
had been proposed by Mr. Reagan as an addition to the 
Sherman Bill. This amendment was agreed to. 

* The Judiciary Committee consisted of Messrs. Edmunds (chairman), 
Ingalls, Hoar, Wilson of Iowa, Evarts, Pugh, Coke, Vest, and George. 
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Mr. Sherman then proposed an amendment in the nature 
of a proviso declaring that the Act should not apply to cer- 
tain labor combinations or to persons engaged in horti- 
culture, etc., which amendment was agreed to without the 
yeas and nays. Mr. Reagan offered an amendment pro- 
viding for private suits by persons injured by violations 
of the Act, which was modified and agreed to without the 
yeas and nays. Mr. Ingalls proposed an amendment defin- 
ing the words " options " and " futures " in the bill and 
enumerating many agricultural products as the subjects to be 
included, which amendment was agreed to without the yeas 
and nays. Mr. Coke moved an amendment as an addition 
defining a trust and forbidding it, etc. Mr. Sherman moved 
to lay that amendment upon the table as inconsistent with 
the bill. Mr. Stewart proposed an amendment to include 
the subject of the value of money; which amendment Mr. 
Hoar moved to amend by adding the words gold and silver. 

Night terminated the debate, and the matter went over 
until the next day, March 26, when it was again taken up. 

Mr. Sherman moved sundry verbal amendments, which 
were agreed to, and various amendments were proposed 
by other Senators, which were all agreed to. 

Then a long debate arose, going over all the aspects of 
the subject and drawing into the melee the ever-ready mat- 
ter of the tariff and the orthodoxy of some of the Demo- 
cratic Senators, as between themselves, on the subject. 

Some further amendments were then agreed to, and many 
others were proposed, enumerating all sorts of things as 
the subjects of the operation of the bill, including in the 
section speaking of agricultural products, stocks and bonds, 
steel rails, boots and shoes, whisky and other intoxicating 
drinks ; which amendment was agreed to. Finally, Mr. Gor- 
man moved that the bill be referred to the Committee on 
the Judiciary with a request that it be reported within 
twenty days. Mr. Sherman again opposed the reference 
to the Committee on the Judiciary. Mr. Gorman withdrew 
his motion to refer. After further debate by Mr. Sherman, 
Mr. Butler and Mr. Gray proposed to strike out the 
whole bill and insert a substitute providing among other 
things that, when the President of the United States should 
be satisfied that any trust, contract, etc., made with a view 
of preventing competition had been formed and that as a 
consequence prices had been enhanced, he should suspend 
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the collection of all customs, duties, etc., for ninety days, 
and, if then satisfied that such enhancement had ceased, with- 
draw the proclamation. 

After further amendments had been proposed to the Sher- 
man Bill and to the substitute* of Mr. Gray, Mr. Cullom, a 
member of the Committee on Finance, moved to recommit 
the bill to that committee; and after further debate the 
motion was lost. Mr. Hawley then moved to refer the bill 
with all its amendments to the Committee on the Judiciary 
with instructions to report within a fortnight ; which motion 
was disagreed to on a division — yeas 24, nays 29. Further 
amendments were proposed, and then the question recurred 
on the amendment of Mr. Gray, which was disagreed to — 
yeas 18, nays 26. Mr. Gray then moved another amendment 
giving the President of the United States the power of sus- 
pending the customs duties as before referred to, which 
on the yeas and nays was rejected, 21 to 25. After further 
debate the bill was reported to the Senate, and all the amend- 
ments were reserved for separate votes, and the Senate, after 
some discussion, went into executive session, then adjourn- 
ing until the next day, March 27th, when the bill was again 
considered, and the amendments were taken up in their 
order and further debated, and various motions for amend- 
ment were proposed and debated, including principally the 
constitutionality of the bill and its amendments as they 
then stood. Mr. "Walthall then moved that the bill and 
amendments be referred to the Committee on the Judiciary, 
with instructions to report within twenty days ; and the yeas 
and nays, having been demanded by Mr. Sherman, were 
taken and the motion was agreed to — yeas 31, nays 28 — 
Messrs. Reagan and Vest voting in the affirmative, and 
Messrs. Edmunds, Hoar, Ingalls, and Pugh voting in the 
negative. 

The subject was immediately considered in the Judiciary 
Committee, and on the 2d of April, six days after its 
reference, the Chairman of the committee reported a sub- 
stitute to strike out the whole Sherman Bill and insert the 
substitute, and to strike out the title and insert the one 
which with the substitute is now the law. 

The Chairman in reporting it said that the report was 
unanimous, although he thought that the seventh section 
went further than it ought, and that Mr. Vest thought the 
same section did not go far enough. Mr. George thought 
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that further steps ought to be taken under other clauses 
of the Constitution to put down the evil, but favored the 
substitute as reported, and Mr. Coke held the same view. 

On the 8th of April the bill was taken up for considera- 
tion in the Senate, and Mr. Sherman having stated that 
though the bill was not precisely what he wished for, he 
should vote for it as reported ; Mr. Vest stated that, though 
he thought that one section ought to be further extended, 
he was satisfied that the public interests demanded the 
passage of the bill as it came from the committee. There- 
upon the committee substitute was agreed to without a divi- 
sion. The bill was then reported from the Committee of 
the Whole to the Senate. Mr. Reagan then moved to amend 
section 7 by providing that the courts of the States should 
also have jurisdiction of cases arising under the proposed 
law, pending which Mr. George proposed a further amend- 
ment providing that all persons complaining of injuries 
might unite in bringing or come into any pending suit to ob- 
tain redress. These amendments were discussed by Mr. Rea- 
gan, Mr. Vest, Mr. Hoar, Mr. Edmunds, Mr. George, and Mr. 
Morgan. The question was taken on the amendment proposed 
by Mr. Reagan, which was disagreed to on the yeas and 
nays, 13 to 36. The question was then taken on the amend- 
ment proposed by Mr. George, which was disagreed to with- 
out a division. Mr. Reagan moved another amendment of 
detail, which was rejected without a division. Mr. Gray 
then moved to amend by striking out the words " monopo- 
lize or attempt to monopolize " in section 2, which, after 
debate, was disagreed to. The committee's substitute for 
the Sherman Bill was then agreed to, and the question on 
the passage of the bill was submitted, and on the yeas 
and nays the bill was passed — yeas 52, nays 1 (Mr. Blodgett 
of New Jersey) — and the title was amended to stand as it 
now appears in the statutes. 

The bill then went to the House of Representatives and 
was reported favorably by Mr. Culberson on the 25th of 
April. On May 1st the House amended the bill, inserting a 
provision forbidding contracts, etc., " entered into for the 
purpose of preventing competition, etc.," and passed it 
with that amendment. The bill with the amendment was 
returned to the Senate, and on the 2d of May Mr. Sher- 
man moved that the Senate concur, pending which the bill 
was referred to the Committee on the Judiciary, and on 
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the 12th of May Mr. Hoar reported the bill from the com- 
mittee, proposing that the Senate concur in the House 
amendment with an amendment and that a conference be 
asked. 

The amendment consisted in striking out from the House 
amendment Avords relating to competition and striking out 
a proviso in the House amendment. 

Pending this question the matter went over until May 
13th, when the bill with the amendments was recommitted to 
the Committee on the Judiciary. 

On the 16th of May Mr. Edmunds reported the bill from 
the Judiciary Committee, with an amendment to the House 
amendment. The amendment was agreed to and a con- 
ference asked for. On the 17th the House disagreed to 
the Senate amendment and asked for a conference. On the 
11th of June the bill was reported to the House by the 
conference committee, recommending that the House recede 
from its disagreement to the Senate amendment and agree 
to the same, modified ; pending which the matter went over 
until the next day, when the House rejected the conference 
report and asked for a second conference. On the 18th 
of June the Senate agreed to a further conference, and 
on the 18th Mr. Edmunds submitted a report from the 
conference recommending that both Houses recede from 
their respective amendments, and the report was concurred 
in without a division, and on the 20th of June the House, 
by a unanimous vote of 242 on the yeas and nays, concurred 
in the same report made in the Senate. 

Thus the bill was passed in the precise form in which it 
had originally been reported by the Committee on the Judi- 
ciary of the Senate, and was approved by the President on 
the 2d of July. 

This condensed chronological history is given in order 
that it may be seen that after months of both public and 
private discussion of the whole subject in all its aspects, 
and weeks of consideration and criticism of the bill as it 
passed the Senate and was sent to the House, and of experi- 
mental amendments proposed, both Houses of Congress 
unanimously (with the exception of one vote in the Senate) 
agreed that to secure freedom and equality and protection 
for the commerce that the Constitution had authorized Con- 
gress to regulate, the safest and surest way was to denounce 
disturbance of it in the simplest and all embracing terms, 
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without qualification or exception; fair play and justice for 
all, favors for none, as follows: 

AN" ACT TO PROTECT TRADE AND COMMERCE AGAINST UNLAWFUL 
RESTRAINTS AND MONOPOLIES* 

" Be it enacted, etc. Sec. 1. Every contract, combination in the form 
of trust or otherwise, or conspiracy, in restraint of trade or commerce 
among the several States, or with foreign nations, is hereby declared 
to be illegal. 

" Every person who shall make any such contract or engage in any such 
combination or conspiracy shall be deemed guilty of a misdemeanor, 
and, on conviction thereof, shall be punished by fine not exceeding 
five thousand dollars, or by imprisonment not exceeding one year, or by 
both said punishments, in th© discretion of the court." — Edmunds, 
except the words "in the form of trust or otherwise" which were inter- 
jected by Senator Evarts. 

" Sec. 2. Every person who shall monopolize, or attempt to monopolize, 
or combine or conspire with any other person or persons to monopolize 
any part of the trade or commerce among the several States, or with 
foreign nations, shall be deemed guilty of a misdemeanor, and, on con- 
viction thereof, shall be punished by fine not exceeding five thousand 
dollars, or by imprisonment not exceeding one year, or by both said 
punishments, in the discretion of the court." — Edmunds. 

" Sec. 8. Every contract, combination in form of trust or otherwise, 
or conspiracy, in restraint of trade or commerce in any Territory of the 
United States or of the District of Columbia, or in restraint of trade 
or commerce between any such Territory and another, or between any 
such Territory or Territories and any State or States or the District 
of Columbia, or with foreign nations, or between the District of Colum- 
bia and any State or States or foreign nations, is hereby declared 
illegal. 

" Every person who shall make any such contract or engage in any 
such combination or conspiracy, shall be deemed guilty of a misdemeanor, 
and, on conviction thereof, shall be punished by fine not exceeding five 
thousand dollars, or by imprisonment not exceeding one year, or by both 
said punishments, in the discretion of the court." — Edmunds. 

" Sec. 4. The several circuit courts of the United States are hereby 
invested with jurisdiction to prevent and restrain violations of this Act; 
and it shall be the duty of the several district attorneys of the United 
States, in their respective districts, under the direction of the Attorney- 
General, to institute proceedings in equity to prevent and restrain such 
violations. 

" Such proceedings may be by way of petition setting forth the case 
and praying that such violation shall be enjoined or otherwise pro- 
hibited. When the parties complained of shall have been duly notified 
of such petition the court shall proceed, as soon as may be, to the hear- 
ing and determination of the case; and pending such petition and before 
final decree, the court may at any time make such temporary restraining 

*The names of the writers of the various sections, as established in 
the Foreword, are appended by the Editor. 
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order or prohibition as shall be deemed just in the premises." — George, 
rewritten from Senator Sherman's original draft. 

" Sec. 5. Whenever it shall appear to the court before which any 
proceeding under section four of this act may be pending that the ends 
of justice require that other parties should be brought before the court, 
the court may cause them to be summoned, whether they reside in the 
district in which the court is held or not; and subpoenas to that end may 
be served in any district by the marshal thereof." — Edmunds. 

" Sec. 6. Any property owned under any contract or by any com- 
bination, or pursuant to any conspiracy (and being the subject thereof) 
mentioned in section one of this act, and being in the course of transporta- 
tion from one State to another, or to a foreign country, shall be for- 
feited to the United States, and may be seized and condemned by like 
proceedings as those provided by law for their forfeiture, seizure, and 
condemnation of property imported into the United States contrary to 
law." — Edmunds. 

" Sec. 7. Any person who shall be injured in his business or property 
by any other person or corporation by reason of anything forbidden or de- 
clared to be unlawful by this act may sue therefor in any circuit court of 
the United States in the district in which the defendant resides or is 
found, without respect to the amount in controversy, and shall recover 
threefold the damages by him sustained, and the costs of suit, including 
a reasonable attorney's fee." — Hoar, rewritten from Senator Sherman's 
original draft. 

" Sec. 8. That the word ' person ' or ' persons,' wherever used in this 
act, shall be deemed to include corporations and associations existing 
under or authorized by the laws of either the United States, the laws 
of any of the Territories, the laws of any State, or the laws of any for- 
eign country." — Ingalls. 

Thus there came into force on the 2d of July, 1890, 
an Act exercising, for the first time broadly, the power 
and duty to protect and defend all interstate and foreign 
trade and commerce by prohibiting and punishing all con- 
tracts, etc., in restraint or monopoly thereof. After most 
careful and earnest consideration by the Judiciary Com- 
mittee of the Senate it was agreed by every member that 
it was quite impracticable to include by specific descrip- 
tions all the acts which should come within the meaning 
and purposes of the words " trade " and " commerce " or 
" trust," or the words " restraint " or " monopolize," by 
precise and all-inclusive definitions; and that these were 
truly matters for judicial consideration. 

The principles of universal jurisprudence coming to us, 
through increasing civilization, from the Eoman Law to the 
so-called Common Law of England — although it ought to be 
said that at one time it was considered that it was improper 
to cite the Eoman Law in the Common Law courts as author- 
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ity, but only as " ornaments to discourse," applying to 
the scope and construction of laws — were assumed to be 
within the judicial knowledge. 

And so the' first three sections of the Act were framed to 
read as they appear therein. The other sections of the 
Act provided for its full enforcement by executive and 
judicial proceedings. 

The broad and just policy of the framers of the Con- 
stitution was to provide for the protection of trade and 
commerce with foreign nations and among the several 
States, and monopolies thereof, etc., against the evils that 
had afflicted the people in the experience of civilized man- 
kind in hydra-headed forms. The Judiciary Committee 
believed that the well-known principles guiding the courts 
in the application and construction of statutes would lead 
them to give the words of the Act a beneficial and remedial 
rather than an injurious and technical one hurtful to any 
honest trade, as well as out of harmony with the beneficent 
spirit and policy of the whole Act. It was believed that the 
time-honored maxim of the law, " haeret in litter a, haeret in 
cortice," and the Holy Scripture, " For the letter killeth, 
but the spirit giveth life," would aid the executive and 
judicial authorities in construing and applying the statute 
justly in all cases as they should arise. The committee 
recognized the perfect soundness of the proposition laid 
down by a very eminent scholar and theologian that " When 
we find a document asserting or implying certain universal 
and fundamental principles, and at the same time making 
statements apparently or really in contradiction with the 
same, it is plain that our choice must be in favor of the 
more universal and fundamental principles ; that ambiguous 
statements must be interpreted in agreement with them; 
that contradictory statements must be quietly ignored." 

That belief has now, on the whole, been realized. It is 
believed that no case founded on the Act has been finally 
decided by the courts adversely to the contracts or con- 
duct of parties accused in which such contract or conduct did 
not offend against both the letter and the spirit of the Act, 
as well as against the sound public policy underlying both 
the provisions of the Constitution and the Act of Congress 
touching the subject, while the reserved rights of the sev- 
eral States have been preserved, and aggressions of pow- 
erful combinations in various forms and various ways upon 
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weaker enterprises have been denounced, although, unhap- 
pily, not yet fully prevented. It is to be hoped that here- 
after the penal provisions of the Act will be brought into 
full exercise as well as those of a civil character. The fear 
that some literal construction of the words " restraint of 
trade " in the Act might lead to the sacrifice of some just, 
fair, and wholesome business arrangements may be safely 
dismissed, for if the principle and purpose of the Consti- 
tution and Act have any foundation at all there can be 
no such restraint, because such conduct is not restraining, 
but is promotive of and beneficial to the public interest. 

If in a particular community there be two grist-mills 
grinding the grain brought by surrounding farmers and each 
does it well, but the supply of grain will permit the mills 
to run only half-time, the owners, in order to pay their 
employees fair wages and make a living profit, are com- 
pelled to charge the farmers too high prices for grinding, 
or else fail. They contract to combine forces and do all 
the grinding in one of the mills and use the other for saw- 
ing lumber, and thus save the farmers from excessive .tolls, 
pay the employees full wages, and make a fair profit them- 
selves. Is that a contract in restraint of trade? Common 
sense says no. Public policy says no. Both say that it is 
the reverse, and that it helps business, labor, and the public. 

And so of trade and commerce and so-called monopoly, if 
the party concerned can show (and it is for him to show) that 
his contract or act promotes and benefits trade and is consist- 
ent with the general and equal welfare of the whole people, 
and thus recognized by the public policy stated in an earlier 
part of this article, it is not any restraint of the trade or 
the creation or the attempt to create the monopoly pro- 
hibited by the Act. It is the contracting or conspiring and 
the monopoly that are vicious, and not the subjects of them, 
as the recent decisions of the Supreme Court indicated. 

The expansion of business of every sort and the dan- 
gerous combinations that have attempted (in many instances 
too successfully) to absorb the business of the country into 
their own hands, to crush out fair and useful competition, 
and so dominate and monopolize the industries and trade 
of the Republic, have been so great that the result is the 
unnatural and unequal distribution of wealth and power, 
which the experience of centuries has shown to be among 
the great evils that affect civilization and true progress. 
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The Act of 1890 was designed and framed to check and, 
so far as possible, prevent these great and growing evils. 
But, like all laws enacted to punish and prevent selfish 
disturbance of social order and equal rights, the Act would 
fall into " innocuous desuetude " without the vigilant and 
persistent exertions of the executive department, for, of 
course, the courts cannot act without cases properly brought 
before them. For several years following the passage of 
the Act it seemed as if the Department of Justice doubted 
its constitutionality or was unable to find evidence of con- 
stant and increasing violations of it. Those engaged in, 
and profiting by, schemes to dominate and monopolize trade 
went boldly on. Others followed the bad example until 
much of almost every variety of the business of the country 
came to be carried on and controlled by combinations mak- 
ing war upon those who could not or would not come into 
the conspiracies, and fixing prices destructive of fair com- 
petition, and putting small traders and all consumers in 
bondage. Civil suits for redress by persons specially in- 
jured by these combinations could not be carried on, in 
most instances, for want of means to contend against such 
great power and wealth; and in one case (Knight's) insti- 
tuted by the Department of Justice the complaint so im- 
perfectly stated the fundamental facts, and which the prose- 
cution did not prove, although the evidence was known to 
everybody, that the suit failed in the Supreme Court, and 
the evil trusts and monopolies continued to grow and thrive. 
Times have changed, and the greatest of the law-breakers 
have found that the hand of justice is too strong for them. 
It may be truly said that within the last ten years, with 
one or two exceptions, the Department of Justice has been 
with ability and earnestness prosecuting on the equity side 
of the United States courts prominent cases of violations 
of the Act in various parts of the country with much suc- 
cess, as also some criminal prosecutions ; but so long as the 
penal provisions of the Act remain generally in abeyance 
and the consequences of the violations of it fall entirely 
or chiefly upon the stockholders in corporations and the 
common funds of those interested in such enterprises, 
there is great probability that the mischief will not be sup- 
pressed, and trustees, directors, and managers may grow 
rich, while stockholders and trusting investors, as well as 
great numbers of independent and fair traders, grow poor. 
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It is to be hoped, and may be confidently expected, that 
with a clearer realization of the power and duty of those 
intrusted with the execution of the laws, every one of the 
remedial clauses of the Act — equity injunctions, interdicts 
and mandates, fines, forfeitures, and imprisonments — will 
be brought into full exercise without fear or favor. The 
evils are great and the remedies must be applied. But it 
is said that in doing this the business operations and inter- 
ests of the country will be disturbed and upset. Well? If 
the " business interests " of the great and wide-spread 
combinations, as now carried on, are crushing out smaller 
enterprises, and monopolizing industries that should be 
fairly and equally open to all, and controlling and enhanc- 
ing the prices of almost everything needed in every house- 
hold, must suffer from the enforcement of equal laws neces- 
sary to the welfare of the whole people, it is the consequence 
of their evil doing, and must be borne, and every honest 
and fair enterprise will survive for the good of all. Wealth 
and power justly used are a beneficence to all. Capital is 
essential to the beginnings and conduct of large enterprises, 
but it is absolutely useless without the co-operation of will- 
ing labor, while without it labor can have little employment 
and little compensation. Neither can prosper without the 
other. Co-ordination and co-operation and good-will are 
equally necessary to both: without them neither socialism 
nor the initiative nor the referendum nor the recall will 
help anybody except the " politician " and the " bosses " 
and the agitators who agitate for selfish ends; and of such 
there always have been and always will be plenty. Business 
of every civilized country in a condition of peaceful and 
stable order will always — or at least generally — adjust itself 
to the capacities and necessities of the people ; in short, to 
the laws of demand and supply, which are permanent and 
supreme. If it is conducted under circumstances of rela- 
tive equity and of fair dealing there will be healthful com- 
petition and finally co-operation in production, manufac- 
tures, commerce, and finance, and for the industrious labor 
that moves them all. Large operations need not destroy 
the small, and real progress and prosperity will bless the 
Commonwealth. The cynic will say that this is visionary; 
but if so, it has been at some periods a fact. It can be made 
so again by patience, persistence, and justice. 

(xeobge F. Edmunds, 
vol. cxciv. — no. 673 52 



